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vary by locality, but often include: (1) drug screenings to identify if  there are other 
substance use issues the juvenile needs help with, (2) counseling or substance abuse 
treatment, and (3) community service. Relatively few cases result in probation (9 per-
cent) and very few result in commitment to detention (0.2 percent). Juveniles who are 
prosecuted for marijuana possession offenses are found guilty at similar rates to juve-
niles who go to court for alcohol possession offenses.  

Virginia would not necessarily need to immediately amend its penalties for possession 
by persons under 21 if  marijuana is legalized. Underage adults could continue to be 
subject to the $25 civil penalty that was enacted in 2020. However, the state may need 
to monitor trends in underage violations to determine whether this penalty is an ef-
fective deterrent or if  changes need to be made, such as increasing the penalty amount 
or adding community service requirements.  

Juvenile possession should continue to be handled through the juvenile justice system 
like other minor juvenile offenses. The Code should be amended to clarify this point. 
Currently, the Code could be interpreted as requiring that juveniles found to possess 
marijuana be fined $25 instead of  being sent through the regular delinquency and di-
version process. This process is more appropriate than charging juveniles with civil 
penalties, because it can provide them with needed counseling and substance abuse 
services. The process should not result in detention or probation for minor marijuana 
offenses, unless there are aggravating circumstances. 

RECOMMENDATION 8 
The General Assembly may wish to consider amending § 18.2-250.1 of  the Code of  
Virginia to clarify that juvenile marijuana possession offenses are delinquent acts that 
are not subject to (i) the requirement that marijuana possession offenses be charged by 
summons or (ii) the $25 civil penalty associated with adult marijuana possession.  

Virginia could expunge prior records if it legalizes 
marijuana  
Expungement is a process used to remove a prior arrest or conviction from a person’s 
criminal record. In Virginia, expunged records are sealed from the public but can still 
be viewed under certain circumstances. For example, state law allows law enforcement 
agencies, with a court order, to review sealed records for job applicants. In some other 
states, expunged records are completely destroyed. 

States that have legalized or decriminalized marijuana often allow offenses that are no 
longer crimes to be expunged from criminal records. Typically, expungement of  mari-
juana offenses is limited to simple possession offenses. Twenty-one states have estab-
lished expungement processes specifically for marijuana offenses, and others have in-
cluded marijuana offenses in broader expungement laws.  
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If  Virginia wants to pursue records expungement as a part of  marijuana legalization, 
it should expunge the record of  any offense that is no longer illegal for an of-age adult. 
Presumably, this would include expungement of  records for simple possession of  ma-
rijuana. This is the general eligibility criterion most other states have adopted for their 
expungement programs.  

Expungement can be beneficial to individuals with past marijuana convictions because 
they often face collateral adverse consequences due to their criminal records. Mariju-
ana convictions can make it more challenging to find employment or secure housing 
and can make individuals ineligible to participate in many government programs. For 
example, individuals with marijuana possession convictions may be ineligible to receive 
federal student loans. The American Bar Association has documented over 400 collat-
eral consequences in Virginia for individuals convicted of  misdemeanors or controlled 
substances offenses (sidebar). Expungement of  minor marijuana offenses allows peo-
ple to avoid these and other consequences of  having a criminal record. 

POLICY OPTION 5 
If  marijuana is legalized in Virginia, the General Assembly could expunge individuals’ 
criminal records for marijuana offenses that are no longer illegal.  

Expunging marijuana possession records could help address past 
disparities in enforcement 
The state could help address past disparities in marijuana law enforcement by expung-
ing simple possession offenses from criminal records. Black Virginians accounted for 
45 percent of  simple possession arrests and 53 percent of  convictions over the past 
decade, despite only making up 19 percent of  the population. Expungement would 
help to address the inequities resulting from the disproportionate enforcement of  ma-
rijuana laws.  

Expungement would likely benefit substantially more Black individuals than any other 
potential social equity initiatives. Over the past decade, there were nearly 120,000 ma-
rijuana possession convictions in Virginia, of  which over 63,000 were of  Black Virgin-
ians. By comparison, other social equity initiatives would likely benefit far fewer people 
(sidebar). Expungement can significantly improve economic opportunities for individ-
uals with prior convictions through improved job prospects and increased access to 
state and federal assistance programs. 

Expungements of eligible marijuana offenses in Virginia should be 
automatic 
Expungement can be done automatically or through a petition process. An automatic 
process is the more equitable and effective approach. Under this process, the state 
would proactively identify eligible records and automatically expunge them (sidebar). 
This process is the most equitable because it does not require individuals to invest time 

The American Bar Asso-
ciation has created the 
National Inventory of 
the Collateral Conse-
quences of Conviction 
as a comprehensive cata-
log of federal and state 
statutes and regulations 
that impose collateral 
consequences on per-
sons convicted of crimes.

For a more detailed dis-
cussion of social equity 
programs within the 
commercial market, see 
Chapters 7 and 8.  

An expungement pro-
cess is considered to be 
automatic if no action is 
required by the individ-
ual to have his or her 
record expunged. How-
ever, this process can still 
require considerable 
time and resources for 
the state and local enti-
ties that must identify 
and expunge eligible 
records.  
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or money to expunge their records. Automation also more effectively achieves ex-
pungement, because there is no requirement for people to initiate or complete the 
process. An automatic process to expunge marijuana possession offenses works effi-
ciently if  expungement is limited to a single category of  offenses and case-by-case 
decisions do not need to be made. 

The alternative is to use a petition process. Currently, most of  Virginia’s expungements 
are done by petition. This process is designed for when individual merits of  a case may 
warrant consideration. Consequently, it is not well suited for expunging records of  an 
entire class of  offenses.  

A petition process for marijuana expungement would be under-used and could further 
exacerbate inequalities. The petition process can be time consuming and difficult to 
navigate without an attorney (sidebar). Many individuals likely do not have the time 
and resources to complete the process. For example, under Colorado’s marijuana rec-
ord expungement process, petitioners must obtain copies of  their criminal records, file 
a motion with the court and pay a $65 filing fee, and may be required to attend a 
hearing. The City of  Denver implemented a special program in 2019 to help people 
navigate this process. Despite the additional assistance, including assistance with filing 
the motion and a filing fee waiver, only 45 people successfully used the program to 
seal their records.  

If  Virginia decides to expunge criminal records for marijuana offenses, it should direct 
the Virginia State Police (VSP) to establish and coordinate an automatic expungement 
process. Although multiple agencies would be involved, VSP is best positioned to co-
ordinate an automatic expungement process because it is the criminal history reposi-
tory for the state and could therefore identify the records eligible for expungement. 
VSP would need to coordinate this process with relevant entities—including the Of-
fice of  the Executive Secretary of  the Virginia Supreme Court (OES) and any circuit 
court clerk who maintains a separate case management system (sidebar)—to ensure all 
eligible records are expunged accordingly. 

POLICY OPTION 6 
If  marijuana is legalized in Virginia, the General Assembly could direct the Virginia 
State Police to establish and coordinate an automatic expungement process for crimi-
nal records of  past marijuana offenses that are no longer illegal.  

Automatically expunging criminal records of  past marijuana offenses could entail con-
siderable costs, although the costs may differ from those associated with automatic 
expungement proposed in recent legislation. A bill introduced during the 2020 special 
session (HB 5146) would have established an automatic expungement process for var-
ious offenses, including marijuana offenses. The estimated fiscal impact of  this legis-
lation primarily included information technology costs to modify existing systems at 
VSP and OES. However, the automatic expungement process proposed in this report 
would be a one-time records expungement and would not involve the creation of  an 

The petition process 
places many demands 
on the petitioner look-
ing to have his or her 
record expunged. The 
petitioner must obtain 
several documents (offi-
cial copy of criminal rec-
ord, fingerprints, etc.) 
and complete a petition 
form. They must file their 
petition in court, pay 
court fees, and attend a 
hearing for the judge to 
grant expungement. 

 

Other entities that 
would be involved in an 
automatic expungement 
process include general 
district court clerks, law 
enforcement agencies, 
commonwealth’s attor-
neys, the Department of 
Corrections, probation 
and parole, and local 
jails. 
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automated system for ongoing records (sidebar). Therefore, much of  the effort asso-
ciated with the process proposed in this report would entail staff  time to expunge 
eligible records, including identifying and sealing any physical paper files. The exact 
costs of  this effort are not yet certain and would depend largely on what offenses are 
to be expunged and any special conditions that are placed on expungement. 

Eligibility criteria for automatic expungement should be simple to 
minimize administrative complexity 
If  Virginia pursues an automatic expungement process, it should not establish any 
additional eligibility criteria other than the specific offense. For example, some states 
have limited expungement to offenses where the person possessed under a specific 
amount of  marijuana, or excluded offenses from being expunged if  they were associ-
ated with a violent crime. While these additional criteria seem reasonable, they would 
likely not be practicable in an automatic expungement process. The data needed to 
verify additional criteria may not be recorded or linked in Virginia’s criminal record 
systems. Consequently, adding criteria could greatly increase the complexity and time 
required to complete automatic expungement. Other states that have tried to use ad-
ditional eligibility criteria have experienced these difficulties (Case Study 4-1).  

CASE STUDY 4-1 
Automatic expungement in Illinois hindered by data limitations  

Illinois pursued automatic expungement of simple possession offenses as 
part of marijuana legalization. However, offenses were eligible for automatic 
expungement only if they involved 30 grams of marijuana or less and did not 
occur in connection with a violent crime. 
Staff from the Illinois State Police reported administrative difficulty in imple-
menting the state’s automatic expungement program, because the eligibility 
provisions outlined in statute did not align with how the data is organized in 
its system. Staff had to develop a decision matrix to align the statutory re-
quirements for automatic expungements with how information is stored 
within their data system. Once the matrix was developed, staff used it to 
identify cases eligible for automatic expungement.  
Although the state was able to proceed with its automatic expungement pro-
gram, the initial disconnect between statutory criteria and data availability 
may mean the program was not implemented exactly as the legislature in-
tended.  

 

A permanent, automatic 
expungement process 
for marijuana posses-
sion is likely unneces-
sary given that mariju-
ana has been 
decriminalized, and 
there would be no new 
criminal records for mari-
juana possession that 
would need to be ex-
punged in the future.  
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